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Civil Docket FRCV2007-00132 

RE:	 Elbery v Patlin et al 

TO:	 Michael Elbery 
105 Laurel Street Apt. 8B 
Lee, MA 01238 

CLERK'S NOTICE 

This is to notify you that in the above referenced case the Court's action on 
02/17/2009: 

RE: P7aintiff's MOTION to Dismiss pat7in Defendant's 
Counterc7aims 

is as follows: 

After hearing, the claim by Nichole Patlin Miller (Count I) of "tort of outrageous 
behavior" is not a recognized claim; however, to the extent this Count can be read as 
one for intentional infliction of emotional distress, merely stating that the defendant-in
counterclaim used "foul and abusive language" toward Ms. Miller "that was beyond 
human decency and that which any human should have to hear" falls short of setting 
forth a claim for which relief can be granted. See Agis v. Howard Johnson Company, 
371 Mass. 140, 144-145 (1976). Likewise, Patlin Enterprises does not state a claim of 
tortuous interference with contractual relations (Count 2), in that it does not allege it had 
a contract or contracts with a third party, of which Michael Eiberj! knew 3nd that he 
induced the third party to break the contract, causing damage. See United Truck 
Leasing Corp. v. Geltman, 26 Mass. App. Ct. 847, 852 (1989). As to Counts 1 and 2, 
this motion is ALLOWED. 

Patlin Enterprises states a claim for violation of c.93A, sec. 11 (Count 3) and this 
motion is DENIED as to that Count. However, because the plaintiffs-in-counterclaim 
previously argued, and succeeded on a motion to dismiss on Michael Elbery's claim 
under c.93A, asserting he failed to serve and allege that he served a demand letter, 
pursuant to G.L. c.93, sec.9(3), an element of the claim if brought by a consumer, basic 
fairness dictates that if the plaintiffs-in-counterclaim now assert that Elbery is engaged 
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in trade or commerce, Elbery should be granted leave (as he argued during hearing on 
this motion) to move to amend his Complaint to add a claim pursuant to G.L. c.93A, sec. 
11. Elbery is permitted thirty (30) days from entry of this Order to file any such motion, 
pursuant to up Sup. Ct. Rule 9A. 

Dated at Greenfield, Massachusetts this 20th day of February, 2009. 

By the Court (Mary-Lou Rup, J.) 

Eve M. Blakeslee, Clerk/Magistrate 

Telephone: (413) 774-5535 

Copies mailed 02/20/2009 


